POWHATAN COUNTY
BOARD OF ZONING APPEALS
Agenda: Regular Meeting
Thursday, April 12, 2018
9:00 AM
Powhatan County Library: Conference Room
2270 Mann Road

1. Call to Order
2. Administrative Items
a. Roll Call and Determination of a Quorum
b. Request to Postpone Action/Amend the Agenda
c. Approval of Minutes: September 12, 2013 (Regular Meeting)
d. Election of Chair
e. Election of Vice Chair
f. Adoption: Rules of Procedure
3. Public Hearings
a. 18-01-AP: Christopher Marsho (District #1: Subletts/Manakin/Flat Rock) has submitted
an application to appeal the determination made by the Zoning Administrator on January 9,
2018 that a structure constructed on Tax Map Parcel 29-15A (2180 Overlook Road) is not
permitted within required riparian buffers, per Section 83-71 (Environmental Protection) of the
Zoning Ordinance of the County of Powhatan. The subject property is zoned Agricultural-10
(A-10).
4. Old Business
None
5. New Business
None
6. Adjourn
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September 12, 2013 BOARD OF ZONING APPEALS (BZA)
MEETING MINUTES
At a called meeting of the Powhatan County Board of Zoning Appeals, Thursday, September 12, 2013 in
the Conference Room of the Powhatan County Library, Powhatan, Virginia at 9:00 AM:
Board Members Present:

Carolyn White
Abel Harris
Donald Rissmeyer
Monte Lewis, Vice Chariman

Board Members Absent:

David Bradley, Chairman

Staff Members Present:

David Dameron, Zoning Administrator
Ed Howland, Acting Planning Director
Tiffany Stokes, Planning & Zoning Specialist, Secretary
Tom Lacheney, County Attorney

1.

Call to Order

Mr. Lewis called the meeting to order at 9:04 AM.
3.

Minutes from the July 11, 2013 Meeting

There were no comments, questions or changes to the minutes. Mr. Rissmeyer moved to approve the
minutes as presented. Mrs. White seconded.
The motion to approve the July 11, 2013 meeting minutes carried (3-0-1) as follows:
Mr. Harris – aye
Mr. Bradley – absent

Mr. Lewis – abstained
Mrs. White - aye

Mr. Rissmeyer – aye

Mr. Lewis turned the meeting over to Mr. Dameron for presentation of appeal case 13-01-AP. Mr.
Dameron deferred to the County Attorney, Tom Lacheney to discuss the withdrawal of appeal request
13-01-AP.
DISCUSSION:
Mr. Lacheney stated the appellant withdrew the application late the prior afternoon. Mr. Lacheney stated
he has suggested the creation of overlay districts for the Lake Shawnee and Hideaway Lakes areas of the
County to minimize future variance requests to the Board of Supervisors. There was discussion about
including the Board of Zoning Appeals in a workshop to discuss this option. Mr. Lacheney asked if the
Board of Zoning Appeals had bylaws. Mr. Harris stated he believed they did in the past. Linda Wall and
staff will look further to see if they can be obtained.
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APPEAL #13-01-AP
September 12, 2013 Board of Zoning Appeals Meeting
STAFF REPORT – Department of Planning and Community Development
-----------------------------------The purpose of this staff report is to provide information to the Board of Zoning Appeals to assist them in reviewing
this application. It may be useful to members of the general public interested in this application.

------------------------------------

CASE SUMMARY
Appellant:

Thomas G. DeLong

Location:

On the west side of Lakeview Drive (Rt. 1262) north of its intersection with Koehler
Drive (Rt. 1262); Tax Map #29A-(2)-B-29; Subletts/Manakin/Flatrock Electoral
District (A. Harris)

Owner:

Thomas G. DeLong & Diane A. DeLong

Zoning:

R-U Residential Utility District

Lot Size:

0.4 Acre

Issue:
The Appellant challenges the ruling of the Zoning Administrator regarding the construction of a deck
attached to a dwelling that would be located within the rear setback area.
Ruling of the Zoning Administrator:
On July 16th, 2013, a letter was sent to the Appellant which stated that the issued building permit did not
permit the construction of a deck attached to the dwelling within the required rear yard setback area.
Facts:
On March 11, 2013, a building permit was submitted to the Powhatan County Building Inspections
Department for the construction of a dwelling on the lot listed above by Thomas G. DeLong. Included in
this permit were drawings which detailed the plan for the dwelling.
Two of the drawings did not include a deck while a third did show a deck to the rear of the proposed
dwelling. When the building permit was forwarded to Planning Department Staff, the drawing that was
reviewed by staff did not show a deck on the rear of the proposed dwelling. Also, the proposed rear yard
building setback was listed as forty-five (45) feet on the application permit. As a result, Planning Staff
approved the building permit on April 17, 2013 based on the information provided that there would be no
encroachment into any of the building setbacks.
A setback certification is required as part of the Planning Department process after the submission of a
building permit application. To comply with this requirement, Mr. DeLong sent a drawing on March 20,
2013 that also did not indicate any encroachment into the rear yard setback. On March 21, 2013, Staff
informed Mr. DeLong that the drawing he had submitted did not meet the requirements for a setback
certification as it had not been prepared and signed by a licensed surveyor. Staff also informed Mr.
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DeLong that the building permit could still be approved, but that the setback certification would be
required after the footing/foundation inspection.
On June 12, 2013, another staff member not normally involved in approval of building permits was
presented a plat by Mr. DeLong that was to function as the required setback certification. This plat, which
was dated May 17, 2013, did show a deck that would encroach into the rear yard setback area by seven
(7) feet. This staff member then approved the setback certification in error.
When staff caught this error, Mr. DeLong was contacted and told that the setback certification had been
voided due to the encroachment of the deck and a new setback certification would be required that did not
reflect a rear yard setback encroachment. As an additional step, Mr. DeLong was sent a letter by certified
mail that stated the issued building permit did not permit the construction of a deck attached to the
dwelling within the required rear yard setback area.
Staff’s Response to the Appellant’s Argument:
The Appellant argues in the appeal application that the dwelling had to be moved toward the rear of the
lot to accommodate the septic field in the front of the lot. He next states that he submitted the “as staked”
plat to the Planning Department on May 18, 2013, and it was then approved and the building permit
issued. The Appellant then notes in the appeal application that the Planning Department verbally
disapproved the plat that had “clearly shown” the deck on July 5, 2013. In addition, he writes that the
house is built with a sliding glass door to access the deck and he can’t move or change the house.
While it is apparent that the planned dwelling had to be moved back to accommodate the primary and
reserve drain field areas, the Appellant still knew and had indicated as such on the zoning compliance
affidavit, that he was responsible for following all zoning requirements and constructing/siting the
building in compliance with the setback distances required by the Zoning Ordinance.
The Appellant was informed by staff in an email on March 21, 2013, that the building permit could and
would still be approved prior to submission of the “as staked” plat based upon the information furnished
in the permit, which did not show encroachments into any setbacks. In addition, this email was prompted
by the fact he had submitted the original drawing, which clearly did not show an encroachment, to serve
as the “as staked” plat. Therefore, when the “as staked” plat dated May 17, 2013, was approved by staff
on June 12, 2013, it had been altered to show a deck encroaching into the rear yard setback. As a result,
the Appellant was informed first verbally and then in writing that the “as staked” plat had been voided by
Staff.
In response to the Appellant’s statement regarding the sliding glass door and inability to change or move
the house, there are several points to consider:
A. The Appellant signed the zoning compliance affidavit that clearly states the property owner is
responsible for any building sited in violation of setbacks and that they must take corrective action, up
to and including moving or demolishing that portion of the building that is not in compliance.
B. The Appellant has the option to build a smaller deck on the rear side within the setback and extend it
to the side of the dwelling for more space
C. The Appellant has the option to build a detached deck as an accessory structure along with a stairway
that extends from the dwelling for access.
Lastly, in regard to the approval of the “as staked” plat by staff, the Code of Virginia allows for the
correction of an erroneous decision or determination by a zoning administrator or administrative officer of
a locality within a 60-day limitation period, commonly known as the 60-day rule. The determination letter
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mailed to and received by the Appellant that voided the “as staked” plat was issued on July 16, 2013, well
within the 60-day limitation period.
------------------------OTHER BUSINESS:
None.
There being no further business Mr. Lewis motioned the meeting be adjourned. Mrs. White seconded.
Mr. Lewis adjourned the meeting at 9:28 AM

_________________________________________
Monte Lewis, Vice-Chairman

____________________________________________
David Dameron, Zoning Administrator
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RULES OF PROCEDURE
Board of Zoning Appeals
Powhatan County, Virginia
Adopted April 12, 2018
ARTICLE I: BOARD OF ZONING APPEALS ESTABLISHED
The Powhatan County Board of Zoning Appeals (the Board), as set forth in Section 83-121(A) of
the Powhatan County Code, has been established in accordance with § 15.2-2308 et seq.
A. Membership, Appointment, and Terms of Office
1. General
a. The Board shall consist of five members, appointed by the Circuit Court.
b. Members shall be residents of Powhatan County.
c. Members shall be appointed for five-year, staggered terms.
d. Members may serve an unlimited number of terms.
e. Members shall continue to serve until their successors are appointed.
f. Vacancies occurring for reasons other than expiration of terms shall be filled
for the period of the unexpired term only.
g. A member may not hold any other public office within Powhatan County except
that one member may be a member of the Planning Commission.
B. Powers and Duties
In accordance with § 15.2-2309, VA Code Ann., the Board shall have the following powers and
duties:
1. Application Review
To review and decide applications for:
a. To hear and decide appeals from any order, requirement, decision or
determination made by an administrative officer in the administration or
enforcement of the Powhatan County Zoning Ordinance or of any ordinance
adopted pursuant thereto.
b. A Variance Permit (Zoning or Floodplain); and
c. Appeals of the following decisions:
i. Decisions of the Zoning Administrator
ii. To hear and decide applications for interpretation of the district map
where there is any uncertainty as to the location of a district boundary;
iii. Zoning Compliance Permits;
iv. Post-Disaster Temporary Dwelling Permits; and
v. Notices of Zoning Violations.
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2. Other Powers and Duties
To carry out any other powers and duties delegated to it by the Board of
Supervisors, consistent with the Code of Virginia.
ARTICLE II: OFFICERS
1. The Board shall organize and elect a Chair and a Vice-Chair biennially in the month of
January, or during the next scheduled meeting of the Board.
2. The Chair shall preside at all meetings and hearings of the Board and shall decide all points
of order or procedure. The Chair, or in their absence, the Vice-Chair, may administer oaths
and compel the attendance of witnesses.
3. The Zoning Administrator or a designee of the Board shall be the Secretary. A Secretary who
is not a member of the Board shall not vote on any matter.
ARTICLE III: GENERAL MEETING RULES
1.
2.

The rules contained in Roberts Rules of Order Newly Revised shall be the parliamentary
authority in all cases not covered by these Rules of Order.
Those persons coming before the Board shall be extended every courtesy by members of the
Board. Visitors at Board meetings will be asked to extend the same courtesy. The Chairman
of the Board shall determine when the proper courtesies are not being demonstrated.

ARTICLE IV: MEETINGS
1. Regular meetings of the Board shall be held on the second Thursday in each month, as
needed, at 9:00 a.m., unless that day falls on a legal holiday, in which case the meeting may
be changed at the consensus of the Board.
2. Special meetings may be held at other times as determined necessary by the Board, provided
at least 24 hours notice of such meeting is given to each member.
3. A quorum of the Board shall consist of three members of the five-member Board.
4. Hearings shall be open to the public and shall be held by the Board at the Powhatan County
Library: Conference Room (2270 Mann Road) or in such other place as the Board may deem
necessary.
5. The order of business at all regular meetings of the Board shall be as follows:
a. Call to Order
b. Roll Call
c. Determination of a Quorum
d. Administrative Items (including Elections)
e. Approval of Minutes of Previous Meeting(s)
f. Public Hearings
g. Other Business
i. Old Business
ii. New Business
h. Adjournment
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ARTICLE V: PROCEDURE FOR HEARING CASES
1. Cases shall be heard in the order in which they appear on the agenda, except a case may be
advanced for hearing by order of the Board upon good cause shown.
2. At the hearing, the order shall be as follows:
a. Presentation of case and explanation and/or report by Zoning Administrator or their
designee.
b. Open public hearing
i. Statement of applicant or appellant
ii. Statements of other persons in favor
iii. Statements by those opposed
iv. Applicant’s rebuttal
c. Close public hearing
3. The Chair may prescribe a reasonable time limit for each side to present its case. To maintain
orderly procedure, each side shall proceed without interruption by the other.
Cross-examination will not be permitted, but questions may be directed to the Chair who
may allow limited questioning. The name and address of each person speaking shall be
recorded in the minutes.
4. At the time for considering the case, the Chair may call for a motion or if the Board decides
that it is not sufficiently informed, it may continue the case and may request further
information.
5. The final disposition of any appeal or application shall be in the form of a motion sustaining,
reversing, varying or modifying the order, requirement, or determination appealed. The
motion shall set forth what variations or modifications are permitted and what conditions, if
any, shall be complied with. Said motion shall refer specifically to the applicable provision
in the Code of the County of Powhatan and shall set forth facts and findings in the case on
which the decision is based, which shall be consistent with the requirements of law.
6. If a motion fails to receive a quorum, the motion has died and the application or appeal will
be carried over for another motion until a final disposition is reached. The vote of each
member present on each motion shall be recorded with the motion.
7. In any case in which the Board has denied an application, no such application shall be again
considered by the Board within one year from the date of such refusal.
ARTICLE VI: REHEARING
1. No rehearing of any decision by the Board shall be had except on motion by a member of the
Board who previously voted on the decision, which shall be made not later than the first
regular meeting succeeding the meeting at which the motion was acted on; such motion shall
be to reconsider the vote, and shall be carried by not less than three affirmative votes.
2. No motion for a rehearing shall be entertained unless new evidence is submitted, which could
not reasonably have been presented at the original hearing. In all cases, the request for
rehearing shall be in writing, reciting the reasons for the request, and shall be accompanied
by the necessary information, including a recitation of all evidence, which could not
reasonably have been presented at the original hearing.
3. If a rehearing is granted, the case shall be put on the agenda for a rehearing. The same
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procedure as to notices shall be followed as in the original application.
ARTICLE VII: ADVICE
No informal request for advice will be officially considered.
ARTICLE VIII: SUSPENSION OF RULES
These rules may be suspended in whole or in part, only upon the unanimous vote of the entire
Board.
ARTICLE IX: AMENDMENTS
These rules may be amended or modified by the affirmative vote of three members of the Board.
ARTICLE X: DISMISSAL OF CASES
Any application, appeal, motion, or rehearing may be dismissed for failure of the applicant to
comply with the by-laws or these rules.
ARTICLE XI: JUDICIAL REVIEW
Any action contesting a decision of the Board shall be as provided in Virginia Code § 15.2-2314
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18-01-AP
Christopher Marsho
Appeal of Determination Made by the Zoning Administrator
Regarding an Unpermitted Structure
(Tax Map Parcel 29-15A: 2180 Overlook Road)
Summary Report Prepared for the Board of Zoning Appeals (BZA)

I.

PUBLIC HEARINGS
Board of Zoning Appeals

II.

III.

April 12, 2018

Public Hearing

IDENTIFICATION AND LOCATIONAL INFORMATION
Request

Appeal of Determination Made by Zoning Administrator

Zoning

Agricultural-10 (A-10)

Area

10.000 +/- acres

Parcel ID#

29-15A

Property Owners

Christopher D. and Kismet L. Marsho

Applicant

Christopher Marsho

Location of Property

2180 Overlook Road

Electoral District

1

2010 Land Use Plan
Recommendation

Rural Residential
Natural Conservation

Zoning of
Surrounding Property

North: Agricultural-10 (A-10)

Subletts/Manakin/Flat Rock

South: Residential – Utility (R-U)
East: Agricultural-10 (A-10)/Residential – Utility (R-U)
West: Agricultural-10 (A-10)

CASE OVERVIEW
A property owner has submitted an application appealing a determination made by the
Zoning Administrator on January 9, 2018. The Zoning Administrator determined that a
structure built on Tax Map Parcel 29-15A (2180 Overlook Road) must be removed, since
its location violates standards set forth in Sec. 83-471 (Environmental Protection) of the
Zoning Ordinance.
A structure was built over Lake Shawnee, with solar panels installed on its roof. The
Zoning Administrator determined that the structure is a platform constructed specifically
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to support solar panels. 1 Generally, only water-dependent development is permitted
within required riparian buffers. Since this structure is not water dependent, it is not
permitted over or within 50 feet of Lake Shawnee. 2
IV.

PROPERTY/CASE HISTORY
October 16, 2013
February 19, 2014
2015
June 23, 2017
July 17, 2017
December 5, 2017
January 9, 2018
February 7, 2018
April 12, 2018

V.

The plat creating the subject property (Tax Map 29-15A) was
approved by Powhatan County. 3
The subject property was purchased by the current owners.
Per property records, a single-family dwelling was constructed on
the subject property.
A building permit application was submitted for a “dock w/ roof
and solar panels.”
A building permit (#439-2017) was issued for a “dock w/ roof
and solar panels.”
An initial notice stating the Zoning Administrator’s determination
was sent first class mail.
A second notice stating the Zoning Administrator’s determination
was sent via certified mail and first class mail.
Christopher Marsho submitted an application to Powhatan County
appealing the determination made by the Zoning Administrator. 4
A public hearing regarding this request is scheduled before the
Board of Zoning Appeals. 5

ZONING ADMINISTRATOR DETERMINATION
As stated in the letter dated January 9, 2018, the Zoning Administrator determined that
the structure is built within required riparian buffers adjacent to Lake Shawnee and its
tributaries, violating standards set forth in Sec. 83-471 (Environmental Protection) of the
Zoning Ordinance. At this location, required riparian buffers must be at least 50 feet
wide. Development within required riparian buffers is generally limited to
water-dependent structures [Sec. 83-471(a)(5)]. The Zoning Administrator determined

1Solar

energy collection systems are a permitted accessory use within the A-10 zoning district [Sec.
83-163(a)(30)].
2Part of Lake Shawnee and its tributaries are located on the subject property. The property line does not follow
the shoreline of Lake Shawnee, but aligns with a creek bed that was inundated.
3Sec. 83-471(a)(2) states that all new development shall provide and maintain a riparian buffer abutting
perennial streams, intermittent streams, and wetlands. Single-family detached dwellings, duplexes, and
manufactured dwellings are not required to maintain required riparian buffers if located on lots within
subdivisions approved prior to September 8, 2008; the subject property was created in 2013.
4Sec. 83-123(q) establishes the procedure by which decisions made by the Zoning Administrator may be
appealed. Those procedures align with standards set forth in § 15.2-2311 of the Code of Virginia.
5 Per Sec. 83-123(q)(5), the BZA must decide an appeal within 90 days of the date that the application of
appeal is submitted.
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that the structure is not a water-dependent structure, but a platform supporting solar
panels.
VI.

ACTION BY THE BOARD OF ZONING APPEALS
In accordance with Sec. 83-123(q)(4)(g) of the Zoning Ordinance, the BZA may choose
to:
• Affirm the decision made by the Zoning Administrator;
• Modify the decision made by the Zoning Administrator; or
• Reverse the decision made by the Zoning Administrator.
The concurring vote of a majority of the membership of the BZA is necessary to reverse
the decision being appealed.
If the determination made by the Zoning Administrator is affirmed by the BZA, the
structure would have to be removed.

Attachments
1. Application (and Associated Attachments)
2. Vicinity Map
3. Staff Photos of Structure

Attachment #1

Attachment #2

Powhatan County
Legend
County Boundary
Places
Parcel ID Labels
Parcels

Subject Property

Approx. Location
of Structure

Note:
The boundary of Tax Map Parcel
29-15A extends into Lake Shawnee
and does not follow the shoreline
(per recorded plat).
18-01-AP: Vicinity Map
DISCLAIMER:ALL INFORMATION DEPICTED ON THIS MAP SHALL BE TREATED ASCONFIDENTIAL INFORMATION AND SHALL ONLY BE USED FOR THE SOLEPURPOSE FOR WHICH IT WAS PROVIDED.
ANY OTHER USE OF THIS MAP,OR THE INFORMATION INCLUDED THEREON, IS STRICTLY PROHIBITED. THEDATA SHOWN ON THIS MAP IS FOR INFORMATION PURPOSES ONLY.THIS MAP MAY NOT
BE COPIED OR OTHERWISE MADE AVAILABLE TO ANYOTHER PARTY IN PAPER OR ELECTRONIC FORMAT.

Attachment #3
Board of Zoning Appeals: Case #18-01-AP
Site Photos

View of Structure from Highland Drive (2200 Block)
(Photo Taken February 6, 2018 by Department of Community Development Staff)

View of Structure from Highland Drive (2200 Block)
(Photo Taken February 6, 2018 by Department of Community Development Staff)

Case #18-01-AP: Site Photos
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